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The concept of a compromise agreement was creatE@bi3. It is a
document that records an employee’s agreemenorpairsue an
employment related claim, such as unfair dismissalreach of -
contract. This agreement is usually in exchangafsum of money.

In employment law, there are various requiremdrds dre necessary
for the agreement to be valid:-

The agreement must be in writing.

The agreement must relate to a particular comptaiséd by the
employee

The employee must have received legal advice froebeaant
independent adviser, such as a solicitor, on ttest@nd effect
of the proposed agreement and its effect on théasmg's ability
to pursue any rights before an employment tribunal.

The adviser must have a current contract of insigraor
professional indemnity insurance, covering the afk claim by
the employee in respect of the advice.

The agreement must identify the adviser — usub#yaidviser
signs to confirm that the advice has been given

The agreement must state that the conditions rixgla
compromise agreements have been satisfied.

Your solicitor will need to make sure that your guomise
agreement fulfils all of these requirements.

Your compromise agreement should be tailored to gamn
individual circumstances. However, there are sosagufes that are
common to most compromise agreements.

The purpose of this booklet is to explain succinstime of the more
common clauses that are found in compromise agnetstrieis not
intended to be a replacement for formal legal aslvic

Please contact us to discuss your compromise agréémmore
detail.

Call now for a free consultation

0845 257 1075



Your compromise agreement does not have to gieason for the
termination of employment. If a reason is givewiit have to be
consistent with any reference that your employewigles.

The reason for termination may be relevant if yauehincome
Protection Insurance, for example as part of a&surance policy.
Some such insurance policies only pay out if tlksoe for
termination is redundancy.

Many compromise agreements are marked ‘Withoutigieg and
subject to contract'.

A ‘without prejudice’ document cannot usually bedsn evidence in
court or employment tribunal proceedings. The phiadicates that
the compromise agreement is a genuine attempath i@ settlement.

‘Subject to contract’ means that the document méli be binding on
either party until it is properly signed.

Your compromise agreement usually includes a clemsards the
end providing that the agreement is without prejadind subject to
contract until it has been signed. In other wondsther you nor your
employer are under any obligation until all thenfiatities have been
completed.

Usually the only parties to a compromise agreerasmthe employer
and the employee.

If you have worked for more than one group compényay be
appropriate for all the relevant group companiesaarties to the
agreement as well.

It is common for the compromise agreement to ineladlause
stating that the group companies are also padidsetagreement.



It is often helpful to set out a brief summary loé tircumstances
which led to the parties entering into the comps@arEgreement,
including details of the individual's employmenii¢k as start date,
position, any complaints raised, reason for teritond

Many compromise agreements begin with a clausaidefihe
meaning of various terms throughout the agreenTdms$. may include
what types of information are considered confiddnthe termination
date and the identity of the legal advisor.

Unless your employment has already ended, your comipe
agreement should deal with the arrangements ipehed prior to
termination. In particular, it should confirm thayments that will be
made to you over that period. These payments ysinalude salary,
holiday pay and expenses. Since these arise umgleohtract, they
will be subject to tax in the usual way.

If you are going to receive any bonus or commisgiayment then
this should be specified in the agreement, an@éthgoyer may also
wish to specify what payments you will not be retej.

Your compromise agreement may provide that youlvglbn ‘garden
leave’ until the end of your employment.

If you are placed on garden leave, you will notdmuired to attend
the office. You are free to stay at home (or ingaeden)! You do
however remain an employee and subject to your @repk
authority. For example, you will not be allowedgm on holiday
without properly booking time off work.

The aim of garden leave is to protect the emplayleusiness
interests, such as confidential information.

Most employees are more than happy to be on géedee because
they continue to get paid without having to atteruak.



If you are not working your notice period, you &kely to be entitled
to a payment in lieu of notice (PILON). The lengfmotice period is
usually determined by any relevant provisions mémployment
contract.

%

You have the right to a payment in lieu of statytooliday
entitlement that has accrued but not been takéreatate of
termination. Usually this is extended to any cartiral holiday in
excess of the statutory minimum, however, thisvisraquired by law.

If you are receiving a PILON, you are not entitteccompensation for
the holiday that would have accrued during theasopieriod.

The payment due in relation to accrued but unuséiddy pay is
usually calculated on the basis of the annual galarded by the
number of working days for each day’s holiday éeritent. It should
be based on working days and not calendar daysteléneant
calculation for a full-time worker is 1/260.

The law does not allow employers to deduct monemfthe
employee's final salary where the employee hasithkéday in
excess of his entitlement. The employer will ontydble to do this, if
there is a right to do so in the employment comtrac

Employees usually receive a termination paymenway of
compensation for loss of employment. This will lagdptax free up to
£30,000.

If the termination payment is made after the emg@idyas issued the
employee's P45, the employer may choose to dedcmtrie tax at the
basic rate only, in which case the employee wilidsponsible for any
further tax due.

There is no legal obligation on an employer to fe\a reference for
an employee or ex-employee and employers are tirerehtitled to
refuse to provide a reference.

However, it is common to include a term in a conpise agreement
that provides that the employer will respond to esguests for a
reference in accordance with an agreed form thaguslly annexed to
the agreement.



Often this reference is very basic and providesmmahinformation
such as start date, finish date and job title. Maosployers these days
are not surprised to receive such a simple referenc

Since one of the conditions of a compromise agreémehat the
employee has received legal advice, it has becoareasingly
common for the employer to make a contributiorheémployee's
legal fees. However, it is not a legal requirenterdo so.

Restrictive covenants or post-termination resticdi are often
included in compromise agreements to protect thel@yar from
harm to its business. They are only enforceabtadaxtent that they
are necessary to protect the legitimate busingéssests of the
employer.

Typically, restrictive covenants can include resions against

dealing with or soliciting customers and suppligfrthe
employer;

poaching employees;

disclosing confidential information.

It is usual for an employer to state that a spediimount of the
termination payment is being paid in consideraf@rentering into
the covenants. This is because payments for riéggricovenants are
taxable in full and, if part of the payment is sgead out in this way,
the tax authorities may argue that the whole teation payment is
payment for the covenants and should be taxalfldlin

A compromise agreement often includes a warrargi/tthe employee
is not aware of any circumstances which would fystieir summary
dismissal.

The courts have held that a compromise agreemartteaonditional
upon such a clause. The employer could withholg#ynent if it
discovered circumstances that would have justifisthissing the
employee without notice.
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It is common to include in the compromise agreenaetiiuse stating
that an employee will repay the money if he breadrey of the terms
of the compromise agreement.

There is a danger that such a clause may be umeatie because
‘penalty clauses’ are not usually valid.

Nevertheless, the employer often includes the elaas a deterrent
against the employee starting a claim.

The first £30,000 of a termination payment is exefrgom tax and
any excess will be subject to income tax in themadway.

Any statutory redundancy payment or ex gratia paytmall also be
tax free.

The tax treatment of the payment in lieu of notick depend on
whether it is contractual, either expressly or iextly. If so, it will be
taxable as "earnings” in the normal way. Howevéhnéfe is no
contractual right to the PILON then it will be exenfrom tax,
provided that the total termination payment dodseoeed £30,000.

Any payments which are allocated to restrictivearants or
confidentiality obligations will be taxable in full

If the termination date is close to the end ofttheyear it may be
more tax efficient to move the termination date itite next tax year.
The termination payment will then be treated aslbéxin that year,
which will mean that the employee has longer to gy additional
tax due and may be able to make use of lower aatbdands that
would otherwise have not been used.

A compromise agreement usually includes a ‘taxnmaigy’ clause.
This provides that if additional tax is payableyili be the liability of
the employee rather than the employer. An emplogarnever make
guarantees about the tax status of any payments.

When entering into a compromise agreement, thearaps aim will
be for you to give up any rights to bring an empleyt related claim.

In recent years, the courts have clarified theitathis area. The
following should be noted.



A compromise agreement may cover more than onediypkaim
and may cover both claims that have been broughtiitbunal
and those that have merely been raised by the gewlo

A compromise agreement must state that the conditio
regulating compromise agreements under the lawaisfied

A compromise agreement must clearly identify tlanot being
settled in order to be a binding waiver of thosersk

A "blanket agreement" simply signing away all arpéoyee’s
tribunal rights will not be effective. Compromisgraements
should be tailored to the particular circumstances.

Only certain claims may be settled by a comproragreement. A
complete list is set out at Appendix 1.

It is not possible to waive any accrued pensiohtsigOften, any such
rights are usually owed to the employee by thedrssof the pension
scheme, who are not a party to the compromise amgnee The
trustees would therefore not be bound by the terintise compromise
agreement and would be in breach of trust if theytfailed to
provide the employee with the benefits to whichéh®loyee is
entitled under the pension scheme.

The employer may want to obtain a waiver in refatio all existing
personal injury claims, and such a waiver may Wakcclude claims
of which the parties are unaware at the time oftjreement,
provided the wording is sufficiently clear..
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Employers can protect confidential information wehihe employee is
employed. However, unless there is an expressitethe
employment contract or compromise agreement, pioteafter
termination will only extend to information whick $o confidential as
to amount to a trade secret.

The Contracts (Rights of Third Parties) Act 1998was a third party
to enforce contractual terms. If it is intended théhird party (for
example, the employer's group companies or a buyerTUPE
transfer) will have rights under the compromisecagnent then this
will be stated in the agreement.



A ‘jurisdiction clause’ enables the parties to @agwnehich country's
courts are to have jurisdiction to hear disputéss Will usually be
England and Wales.

+++

Although it is not a legal requirement, it is ggactice for the
employee’s legal adviser to sign a certificate gomhg that the
advice has been given. Often, the employer willtwthis to be on the
headed notepaper of the solicitor’s firm.

We hope that the information in this booklet has helped you to
understand your compromise agreement. However, you will
need to obtain formal legal advice for your compromise
agreement to be valid.

Call now for a free consultation

0845 257 1075

www.CompromiseAgreement.org.uk




Appendix A

The following is a list of statutory claims that ettled by way of a compromise
agreement:-

Claims for equal pay, under section 2 of the Edagl Act 19704ee section 77(4)(aa),
Sex Discrimination Act 1975

Claims for direct or indirect discrimination, victisation or harassment on the grounds
of sex or the individual's marital or civil partship status, under section 63 of the Sex
Discrimination Act 1975dee section 77(4)(aa), Sex Discrimination Act 975

Claims for direct or indirect discrimination, vietisation or harassment on the grounds
of colour, race, nationality or ethnic or natiooélin, under section 54 of the Race
Relations Act 1976sge section 72(4)(aa) Race Relations Act 1976

Claims in relation to obligations under TULRCA tlzaie specified in section 18(1)(b)
of the Employment Tribunals Act 1996efe section 288(2A) of the Trade Union and
Labour Relations (Consolidation) 1908ut not claims in relation to the actual duty to
consult appropriate representativesd section 288(2C), TULRLA

Claims for direct or indirect discrimination, vietisation or harassment on the grounds
of disability, under section 17A of the Disabiliyscrimination Act 1995gee section
18(1)(c), Employment Tribunals Act 1996

Claims under the Employment Rights Act 198RA 1998 that are specified in section
18(1)(d) of Employment Tribunals Act 1996e€ section 203, ERA 1998 hese

includes claims for unfair dismissal, a statut@giundancy payment, unauthorised
deductions from wages, claims for unlawful detritnor example as a result of
whistle-blowing) and in relation to maternity, patigy, adoption and parental leave and
flexible working.

Claims in relation to working time or holiday payder regulation 30 of the Working
Time Regulations 199&¢ée regulation 35(2)(b), Working Time Regulatic®38L

Claims in relation to the national minimum wagegensections 11, 18, 20 and 24 of
the National Minimum Wage Act 1998 that are spedifin section 18(1)(dd) of the
Employment Tribunals Act 1996&€e section 49(3)(a), National Minimum Wage Act
1998.

Claims under regulations 27 and 32 for failuredmply with obligations under the
Transnational Information and Consultation of Enyples Regulations 1999¢e
regulation 41(3), Transnational Information and Gaitation of Employees
Regulations 1999

Claims for less favourable treatment on the growigsrt-time status, under
regulation 8 of the Part-Time Workers (Preventibhess Favourable Treatment)
Regulations 2000sge regulation 9, Part-Time Workers (Preventioheds Favourable
Treatment) Regulations 2000



Claims for less favourable treatment on the growidixed-term status, under
regulation 7 of the Fixed-Term Employees (PreventibLess Favourable Treatment)
Regulations 2000s€e regulation 10, Fixed-Term Employees (Preventfdress
Favourable Treatment) Regulations 2p00

Claims for direct or indirect discrimination, vietisation or harassment on the grounds
of sexual orientation, under regulation 28 of timepfoyment Equality (Sexual
Orientation) Regulations 2008de schedule 4, Employment Equality (Sexual
Orientation) Regulations 2003

Claims for direct or indirect discrimination, vietisation or harassment on the grounds
of religion or belief, under regulation 28 of thengloyment Equality (Religion or

Belief) Regulations 2003€e schedule 4, Employment Equality (Religion tieBe
Regulations 2003

Claims for failure to comply with obligations undée Information and Consultation of
Employees Regulations 200gk€ regulation 40, Information and Consultation of
Employees Regulations 2Q0#hich applies in relation to employers with 150ore
employees in the UK from 6 April 2005, to employesigh 100 or more employees in
the UK from 6 April 2007 and to employers with 50noore employees in the UK from
6 April 2008.

Claims for a detriment relating to occupational @edsonal pension schemes under
regulation 17 and paragraph 8 of the OccupatiomélRersonal Pension Schemes
(Consultation by Employers and Miscellaneous AmesratinRegulations 2006€e
paragraph 12, schedule, Occupational and Persoradion Schemes (Consultation by
Employers and Miscellaneous Amendment) Regula?06§.

Claims for direct or indirect discrimination, vietisation or harassment on the grounds
of age, under regulation 36 of the Employment Bguéhge) Regulations 200&¢e
schedule 5, The Employment Equality (Age) Reguisi?®06.

Claims in relation to the right to be accompaniader section 12 of the Employment
Relations Act 1999 and section 48 of the Employniights Act 1996.



